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MEMORANDUM OPINION
FRantff Bank One, N.A. (“Bank On€’) has moved for partid summary judgment on its First
Amended Complaint. The motion as origindly filed sought judgment on al counts of the Amended
Complaint. However, in its January 28, 2003 judgment, the Court dismissed dl counts of the Amended
Complaint except Count |. That count seeks adeclaratory judgment that the contract right of Health Care

Capital Consolidated, Inc. (“HCCC”) and the other defendants to gppoint a successor manager for the



debtor’ s Facdilities' is subordinate to Bank One's right to select a successor manager. Bank One dso
sought an injunction to bar the defendants from interfering with the debtor’s choice of any successor
manager approved by Bank One. The Court will grant summary judgment on Count I, with the
qudification that the debtor itself cannot be selected as the manager.
Factual Findings
The materid factsare not in dispute. The rights of Bank One and the defendants with respect to
the debtor and each other are governed by the July 1, 1996 subordination agreement (* Subordination
Agreement”). The partiesto that undertaking were Hedlth Care Capitd, Inc. (“HCC”) (referred tointhe
agreament as the “ Subordinated Creditor”), Bank One Texas, N.A. (designated the “ Senior Creditor”)?
and the debtor. Paragraph 2 of the agreement provided in relevant part that:
Subordinated Creditor expresdy and in al respects
subordinates and makes junior and inferior (i) the
Subordinated Obligations and the payment and the
enforcement of the Subordinated Obligations to (ii)
the Senior Obligations and the payment and
enforcement of the Senior Obligations. . . .
The Subordination Agreement defines Obligationsas*“dl debts, lidbilities and obligations (of any
character whatsoever) of Debtor” to a creditor. Subordination Agreement [(1)(f). Senior Obligations

isdefined as dl obligations of the debtor to Bank One, “induding without limitational Obligations of Debtor

aising under the Reimbursement Agreements.” 1d.,1i(2)(1). Findlly,Subor dinated Obligationsaredefined

! The Fadilities are the Six nursing homes owned by the debtor.

2 HCC assigned its rights as a creditor of the debtor to HCCC in December 1997. Bank One
Texas, N.A. merged with Bank One, N.A.. in 2001, which has succeeded to the Texas bank’ s rights
under the parties agreements.



as any obligations of the debtor to HCC. 1d., T(1)(j).2

Section 9n. of the Reimbursement Agreements® alowed the debtor to terminate the Facilities
operator (at that time, HCC) only with the bank’ s permission. That agreement authorized the debtor to
replace the operator only with “a Person acceptable to Bank onterms and conditions acceptable to Bank
prior to the effective date of such termination.” Thus, the debtor’ s choice of a replacement manager under
the Reilmbursement Agreements was an obligation to Bank One.

Legal Analysis

The Subordination Agreement mandates gpplication of Texas law in its interpretation.® Under
Texaslaw, a subordinationagreement is“nothing more thana contractual modificationof lienprioritiesand
must be construed according to the expressed intention of the parties and itsterms.” ITT Diversified
Credit Corp., et al. v. First City Capital Corp., 737 SW.2d 803, 804 (Tex. 1987). Theparties intent
is determined from the language of the contract in its entirety, affording the words of the contract their
“plan, ordinary, and generdly accepted meaning . . . .” Cross Timbers Qil Co. v. Exxon Corp., 22
SW.3d 24, 26 (Tex. App. -- Amaillo 2000). The court “may not rewrite the agreement to mean
something it did not.” 1d.

Given theserules for interpretation and the undisputed facts, the only reasonable congtruction of

3 Déefendants argue that “ Obligations’ comprises only monetary obligations. This argument fails
because the very same definition in the agreement recites that the term includes “al debts, liabilities and
obligations (of any character whatsoever) . ...” (Emphasis added.)

4 The reimbursement agreements were exhibits 5-7 to the memorandum in support of Bank
Onée smotion.

® See Subordination Agreement §16, pp.10-11, exhibit 8 to the memorandum in support of
Bank One' s mation.



the agreementsisthat HCCC' s right to gpprove or name a successor manager for the debtor’ s Facilities
is subordinate to Bank One's right to do s0. In the face of this fairly obvious andyds, the defendants
protest that their contractua right to name a manager for the Facilities, which originated in the debtor’s
April 2, 1990 Subordinated Note in favor of HCC, remained in effect despite the 1996 refinancing that
brought Bank One into the debtor’ s affairs and despite the Subordination Agreement.

HCCC concedes that HCC subordinated its right to gpprove a new manager or operator for the
debtor’ s Fadilitiesto induce Bank One to refinance Southern Hedlthcare' s debt, although it “ never agreed
that suchright was suspended.” See May 3, 2000 affidavit of Michael S. Brown, paragraph9.° It further
urges that the July 1, 1996 second amendment to the Subordinated Note (“Second Amendment to
Subordinated Note’) supports its dam that its management approva rights for the Facilities were
undtered. HCCC arguesfrom thisthat itsright to designate management for the debtor is superior to that
of Bank One. However, that conclusion does not follow.

Bank One was not a party to the Second Amendment to Subordinated Note. Accordingly, its
rightsvis a vis HCC were not changed by that document. Indeed, dthough the Second Amendment to
Subordinated Notemakesreferenceto the Subordination Agreement at paragraphs 2 and 3, nowheredoes
it state that the subordination provisons of that agreement are affected in any way by the amendment to
the Subordinated Note. Moreover, HCC' sreeffirmationin the Second Amendment of itsright to designate

areplacement manager has nothing to do with itsagreement to subordinate the debtor’ s obligations to it.”

6 Brown is the President of HCCC and was an officer or director of HCC at dl times rdevant
to this opinion.

" Infact, the Second Amendment to Subordinated Note contains no language specificaly
regffirming HCC' sright to designate a replacement manager for the Facilities.
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The SubordinationAgreement governed the rdaionship between Bank One and HCC, and the defendants
have not offered any evidence that would dter the relative rights of the parties as they were expressed in
that documen.

Accordingly, the Court will grant summary judgment on Bank One’'s demand for a declaratory
judgment. The Court holds that HCCC and the other defendants’ right to select a successor manager for
the debtor’ s Fadilitiesis subordinated to Bank One' s right to select a successor manager. The Court will
aso permanently enjoin the defendants from interfering with the debtor’ s choice of a successor manager
that Bank One gpproves or to which the bank consents. The latter holding comes with one qudification.

The Court previoudy appointed atrustee based on its conclusion that the debtor cannot ignore a
find state court judgment enjoining it and its&ffiliate, FoundationHealthServices, Inc. (“Foundation”), from
operating the Facilities. The injunction to be issued pursuant to this opinion will not dlow Bank One to
designate ether the debtor or Foundationto resume management of the Facilities. To hold otherwisewould
not only be incongstent withthe Georgia court rulings, but al so withthis Court's prior ruling under “law of
the casg’ principles. This doctrine “podits that when a court decides upon arule of law, that decison
should continue to governthe same issuesin subsequent stagesin the same case.” Arizona v. California,
460 U.S. 605, 618, 103 S. Ct. 1382, 75 L.Ed.2d 318 (1983). Although application of the doctrineis
discretionary, a court should not revist its prior decisons unless the initid ruling was “‘ clearly erroneous
and would work a manifest injustice.’” United States v. O’ Keefe, 169 F.3d 281, 283 (5" Cir.1999),
quoting Arizonav. California, 460 U.S. a 618, n.8. The Court does not find any vaid reasonto revigt
its prior conclusion that the Georgia court judgment barsthe debtor and Foundation from management of

the Facilities.



Conclusion
The Court will enter ajudgment granting Bank One's Motion for Partial Summary Judgment on
Count | of the Amended Complaint with the limitation outlined in this Opinion.
Baton Rouge, Louisang, February 7, 2003.
s/ Douglas D. Dodd

DOUGLASD. DODD
UNITED STATES BANKRUPTCY JUDGE




