UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF LOUISIANA

IN RE: NUMBER
CHESTER JOHN CASKEY, JR. 98-12739
DEBTOR CHAPTER 7
CAROL BEAN CASKEY ADV.NUMBER
PLAINTIFF 98-1085

V.

CHESTER JOHN CASKEY, JR.

DEFENDANT

MEMORANDUM OPINION

Defendant Chester John Caskey (“Caskey”) moves pursuant to Fed. R. Civ. P. 59! to
dter or amend the Court’s May 1, 2002 judgment to reduce damages awarded to the plaintiff, his ex-
wife Carol Caskey (“Ms. Caskey”). Caskey argues that because Ms. Caskey signed a quitclaim deed

after trid but before judgment, she logt or reinquished her interest in his former law practices, and asa

! The appropriate authority for the relief plaintiff seeksis Fed. R. Bankr. P. 9023, which
makes Fed. R. Civ. P. 59 gpplicable to this adversary proceeding. For convenience,
the opinion will refer to Rule 59. Caskey aso sought judgment on the pleadings under
Fed. R. Civ. P. 12 (c), which isingpplicable at this stage of the proceeding.



result, no longer is entitled to recover the $120,000 awarded to her in the May 1 judgment.?

The Court will deny the motion for reasons set forth in this opinion.

FACTS’®

Former Bankruptcy Judge Louis Phillips heard this case on November 8, 1999.
Shortly after trid, while the case was under submisson, Caskey and other parties participating in date
court liquidation proceedings involving his former law practices entered into an agreement styled
“Interim Consent Order for the Disposition of Certain Claims, the Preservation of Assets and the
Prospective Digposition of Future Claims of Creditors.” This Liquidation Consent Order, as the Court
will heresfter refer to it, was Sgned by the state court trial judge on December 23, 1999. Caskey
sgned the form of consent order on his own behaf and aso asamember of Caskey & Burley, L.L.C.

After thetrid, Ms. Caskey sgned aquitclam deed ( “Quitclam”) transferring to John
Caskey’sformer law partner, Brent Burley, dl right, title and interest arisng out of any community
property interest Ms. Caskey may have had in the three law firms.

Caskey did not bring the Liquidation Consent Order and Quitclaim to this Court's

atention until May 13, 2002, when he filed the ingtant motion.

2 Caskey initially also complained of the $11,748.87 awarded to Ms. Caskey in the
judgment. See Motion for New Trid, 99. He apparently rethought that aspect of the
motion, and his Supplemental Memorandum states that Caskey does not chalenge that
aspect of the May 1, 2002 judgment. See Supplementa Memorandum &t 5 n.5.
Accordingly, the award of $120,000 is the only part of the judgment from which
Caskey now seeksrelief.

3 The facts are drawn from the parties briefs and the following evidence admitted &t the
hearing on the motion for new trid: the Liquidation Consent Order; the Quitdlam; an
October 16, 2000 letter from Caskey to trustee Dwayne Murray; a February 10, 2000
Disbursement Memorandum from Burley; and Ms. Caskey’s Proof of Clam.
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On May 1, 2002, the last day of Judge Phillips' s term, the Court issued its Reasons for
Judgment and Judgment. Caskey timely filed amotion for anew trid, or dternatively, to open the
judgment for additiond evidence or to amend the judgment. Caskey’s motion cited no procedura
authority for the relief he sought. However, his post-argument supplemental memorandum darified that
Caskey seeksrelief under Rule 59(e), because he relies on evidence that came into existence after trid,
but before the Court rendered judgment. The motion is based on a number of vaguely phrased
grounds, dl of which rest on hisformer wife's execution of the Quitclam.

RELIEF SOUGHT

Caskey bdatedly concedes in his Supplemental Memorandum that heis not entitled to
relief under Fed. R. Civ. P. 59(a), because the evidence on which he relies—the Quitclaim — did not
exig a thetime of trid. Waltman v. International Paper Co., 875 F.2d 468, 473-474 (5th Cir.
1989); National Labor Relations Board v. Decker, 569 F.2d 357, 363-4 (5th Cir. 1978) (for
purposes of motion for new trid, newly discovered evidence must have existed at time of trid, but not
be discovered until after trid, by a mover that was excusably ignorant of the evidence at the time of
trid). Were the rule construed otherwise, trids would never end.

Instead, Caskey urges that heis éigible for relief under Rule 59(e) on the basis of his
pogt-trid discovery of the Quitclam. To be entitled to that relief, Caskey has the burden of proving
that the newly-discovered evidence was materid, and that he has acted diligently in bringing it to the
Court. He has done neither.

Firg, the Quitdam must be materid. Waltman, 875 F.2d at 473-474; 12 Moore' s

Federa Practice 859.30[5][al[iii] (Matthew Bender 3d ed.). It was not materid for severa reasons.



(2). Ms Caskey did not Quitclaim her Right to Recover for Damages.

Caskey reasons that in Sgning the quitdlam, Ms. Caskey gave up any right shehad in
connection with hisformer law firms. From this, he argues that Ms. Caskey no longer is entitled to
recover from him on the judgment. His reasoning mistakes the effect of the judgment.

The May 1, 2002 Reasons for Judgment made plain that the interestsin the law
partnerships were being liquidated through state court dissolution proceedings, and that they “will
generate what they will generate” May 1, 2002 Reasons for Judgment at 4. Obvioudy therefore the
vaue of the firms after their asserts were gpplied to paying the firms own creditors was not decided.
Indeed, the Court specificaly made no award for any value remaining in the law firm entities. 1d. at 5.
Thus, the judgment did not award Ms. Caskey any sums on account of her interestsin the law firms.
Ingteed, it quantified at $120,000 Ms. Caskey’s one-hdf interest in vaue of the firms for which Caskey
had not given her an accounting. That award was made first againgt Caskey’ sresidud interest in the
former community property, and second againgt him persondly. Id.

Caskey has not shown that his former wife conveyed to Burley her interest in the clam
for one haf of the value of the firms for which Caskey did not account to her.

(2). The Quitclaim isNot a Stipulation Pour Autrui.

Caskey dso assarts that the Quitclaim is a stipulation pour autrui of which heisa
third party beneficiary. The argument isfrivolous.

Louisana Civil Code article 1978 provides in part that “[a] contracting party may
dipulate a benefit for athird person called athird party beneficiary.” However, a stipulation pour

autrui is never presumed, but requires proof of the contracting parties intent to stipulate a benefit in
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favor of athird party. Paul v. Louisiana State Employees Group Benefit Program, 762 So.2d
136, 140 (La. App. 1st Cir. 2000) (citations omitted) (stipulation pour autrui is never presumed, and
requires that contracting parties intent to stipulate a benefit in favor of athird party be made “ manifestly
clear”); New Orleans Public Service, Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 467 (5th
Cir.) (en banc), cert. denied sub nom. Morial v. United Gas Pipe Line Co., 469 U.S. 1019, 105
S.Ct. 434, 83 L.Ed.2d 360 (1984) (stipulation pour autrui exists only when contract clearly
contempl ates the benefit to the third person as its condition or congderation) (citations omitted).

A party dleging existence of an obligation pursuant to a stipulation pour autrui hasthe
burden of proving the existence of the agreement and that it intended to confer a benefit on the third
party. See Paul, 762 So.2d at 140. Caskey offered no evidence to support his contention that either
party to the Quitclam intended to confer a benefit on him. Moreover, the Quitclaim itsdf contains no
“manifestly clear” statement of the parties’ intent to confer a benefit on Caskey. Accordingly, Caskey
hasfailed to carry his burden of proving that heis athird party beneficiary of the agreement.

(3) Evenif the Quitdaim isthe Sde of a Litigious Right, Caskey Faled
to Act to Redeem it Timely.

Caskey ds0 argues that the Quitclam isthe sdle of alitigious right under Louisana Civil
Code article 2652.* The sde of alitigious right entitles the obligor to extinguish the obligation by paying
to the assignee the amount, with interest, the assgnee paid for the right.

Caskey suggests that he could pay the assignee, Brent Burley, the amount that Burley

4 Article 2652 provides in relevant part that “when alitigiousright is assigned, the debtor
may extinguish his obligation by paying to the assignee the price the assgnee paid for
the assgnment, with interest from the time of the assgnment.”

5



pad for the right, and be rieved from the obligation. Caskey bootstrgps from this position to argue
that, because Ms. Caskey assigned whatever right she may have had in the law partnershipsto Burley
by means of the Quitclaim, Caskey now is entitled to a complete release of his obligation to Ms.
Caskey under the May 1, 2002 judgment, relying on Burley’s release of clams against Caskey inthe
Liquidation Consent Order.

Assuming without finding that the Quitdaim is alitigious right, Caskey failed to promptly
act to redeem it, and therefore now is barred from doing so.

A party seeking to redeem alitigious right must act promptly. Although the Civil Code
article contains no deadline for exercising the right of redemption, it must be done promptly. Clement
v. Sheed Brothers, 238 La. 614, 116 So.2d 269 (La. 1959) (party must be reasonably prompt when
seeking to redeem litigious right); Martin Energy Co. v. Bourne, 598 So.2d 1160, 1163 (La. App.
1st Cir. 1992) (debtor should promptly exercise redemption). See also comments (b) and () to
Louisiana Civil Code Article 2652.

Caskey cannot dispute that he knew of the Quitclaim well before October 16, 2000,
the date of his|etter to the trustee concerning the “discovery” of the Quitclam. In fact, the October 16
letter itself recites that Caskey knew of the Quitclaim in the “early spring” of 2000. Despite this,
Caskey took no step to redeem the dleged assgnment, or even to bring the Quitclam to the Court’s
atention, until hefiled this motion in May 2002. Thus, more than two years passed from the date
Caskey was on notice of facts that should have caused him to make his clam under article 2652, or at
least to supplement the record in this case to bring the Quitclaim to this Court’ s attention. Caskey

offered no judtification for his delay in acting to seek aruling digposing of hisformer wife sdams



againg him (aruling described in his October 16, 2000 letter as “critical”), and the Court declinesto
speculate about Caskey’ s reasons for delaying.® Regardless, Caskey cannot plausibly argue a thislate
date that he was diligent in pursuing histheory of redemption of alitigiousright. Accordingly, hisdeay
in assarting aclam under Louisana Civil Code article 2652 defegts any right he may have to redeem
the dleged litigious right.

For these reasons, Caskey did not carry his burden of proving that the Quitclaim was
meterid.

To obtain relief under Rule 59(e), Caskey dso must have exercised due diligencein
pursuing thereief. Matador Petroleum Co. v. &. Paul SurplusLinesIns. Co., 174 F.3d 653, 658
n.1 (5th Cir. 1999) (mover’ sfailure to explain why alegedly newly-discovered evidence was not
presented prior to granting of judgment isvaid bass for denying Rule 59(e) motion); Buder v. Fiske,
174 F.2d 260 (8th Cir. 1949) (lack of diligence in seeking relief bars Rule 59 relief).

Caskey has offered no plaugble explanation for his delay in bringing the existence of
the Quitclam to the Court’ s attention for nearly two years. His procrastination bars the rdlief he seeks
under Rule 59(e). Matador Petroleum Co., 174 F.3d at 658 n.1; Russv. International Paper Co.,
943 F.2d 589 (5th Cir. 1991) (upholding trid court’s denid of relief under Rule 59(e) where evidence

was available prior to entry of summary judgment, but mover failed without excuse to submit evidence

5 Caskey has not clamed as judtification for hisinaction, and in good faith cannot clam,
that he relied on the trustee. Caskey personaly stood to benefit from his success on the
theories described in the October 16, 2000 letter and later advanced in support of his
Rule 59 mation. Accordingly, he himsdlf should have brought the mattersto the
Court’ s atention.



to court).

CONCLUSION

For dl of the above reasons, Caskey is not entitled to relief under Rule 59(e). By
separae order the Court will deny his motion.
Baton Rouge, Louisiana, January 10, 2003.
s/ Douglas D. Dodd

DOUGLASD. DODD
UNITED STATES BANKRUPTCY JUDGE




