UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF LOUISIANA

IN RE: NUMBER

CAROLYN MARTINEZ 01-10828
alk/aCAROLYN RUZICKA

DEBTOR CHAPTER 7
ANGELA MILEY ADV.NUMBER
PLAINTIFF 02-1003

V.

CAROLYN MARTINEZ
alk/aCAROLYN RUZICKA

DEFENDANT

MEMORANDUM OPINION

This matter came before the Court on a Complaint for Declaratory Judgment filed by the
Pantiff, AngdaMiley, againg the Defendant/Debtor, Carolyn Martinez. The Court heard the statements
of counsd, the testimony of witnesses and recelved documentary evidence at trid on July 2, 2002.
Consdering the statements made, the evidence offered, the memoranda submitted, the record in the case

and the applicable law, the Court will dismiss the Complaint.

! This Memorandum Ogpinion congtitutes the Court’s Findings of Fact and Conclusions of Law
in accordance with Bankruptcy Rule 7052.



Despite its title, the Complaint actually seeks to contest the dischargeability of a debt
alegedly owed by the Debtor to Miley pursuant to 11 U.S.C. 88523(a) (3)(B) and (a)(2)(A) and (a)(4).
Miley’s dams arise out of her employment with Trinity Mortgage Company of Ddlas (“Trinity Ddlas’),
the parent company of Trinity Mortgage of Louisana, Inc. (“Trinity Louisand’). The Debtor is president
of Trinity Louidana.  Trinity LouiSanaterminated Miley’s employment in June or July of 1999. Miley
accepted the company’s offer of hedlth insurance coverage under COBRA?2, which alows employees
whose employment has been terminated to maintain hedth insurance for alimited time after termination.
The coverage was gpparently through Ochsner Hedlth Plan.  After commissons owed to her ceased to
cover the premiums, Miley made paymentsto Trinity Louisana to cover the premiums until April 2000.
Miley learned inMay 2000, when she gppliedto have surgery, that her hedthinsurance coverage had been
cancelled effective February 2000 because Trinity Louisana had not paid premiums. Miley testified that

ghe suffersfrommedica conditionsthat prevented her fromobtaining hedthinsurance after the cancellation.

The Debtor filed her Chapter 7 petition on April 9, 2001. Miley was not listed as a
creditor onthe origind schedules. The bar date for objecting to the dischargeability of adebt was July 30,
2001, and the clams bar date was August 29, 2001. The Debtor received a Chapter 7 discharge on July
31,2001. Severa weekslater, on October 9, 2001, the Debtor filed amended schedulesthat listed Miley
asacreditor. The Debtor does not appear to dispute Miley’s claim that she first learned of the Debtor’s

bankruptcy after the amendment. On January 11, 2002, Miley filed the Complaint initiating this adversary
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proceeding.

The evidenceindicatesthat the hedlth insurance that once covered Miley was hdd by one
of the companies, Trinity Louisanaor Trinity Ddlas. Miley's checksfor the premiums were payable to
“Trinity Mortgage’, and a December 1, 1999 letter from the Debtor to Miley regarding tardy premium
paymentswas writtenon letterhead of Trinity Mortgage Co. of Dalas. There was no evidence presented
that the Debtor individudly was Miley’s employer or was the carrier of the hedlth insurance policy. The
evidence dso showed that, in February or March 2000, Trinity Dallas abruptly ceased paying funds
gpparently due Trinity Louisana. Thiscaused Trinity Louisanato experience cash flow and other financia
problems, which in turn caused its falure to pay the insurance premiums, and which ultimately led to the
filing of the Debtor’s bankruptcy. No party offered evidence of the terms of the COBRA coverage for
which Miley had been paying, nor was there evidence of Miley’s damages alegedly caused by the
Debtor’sactions. The partiesaso agreethat Miley has been repaid approximately $439.00, representing
the premiums Miley paid for the months of March and April of 2000.

Section 523(a)(3)(B) of the Bankruptcy Code provides that a debt is not dischargegble
if it was

neither listed nor scheduled . . . with the name. . . of the creditor
to whom such debt is owed, in time to permit —
(B) if such debt is of akind specified in paragraph (2),
(4) or (6) of this subsection, timely filing of a proof
of daim and timely request for a determination of
dischargeability of such debt under one of such
paragraphs, unless such creditor had notice or actual
knowledge of the case in time for such timely filing
and request.



Miley’sComplaint alegesthat the Debtor’ s obligation to her is of the type specified as non-dischargeable
under 11 U.S.C. 88523(a)(2)(A) and (a)(4). Those subsections bar the discharge of a debt incurred by
fdse pretenses, a fdse representation or fraud or one incurred by fraud or defalcation in a fiduciary
capacity, embezzlement or larceny.

Reported opinions differ on the creditor’ s burden of proof under 8523(a)(3)(B). Some
courts hold that the creditor need only prove that therewas no timely liding or notice or knowledge of the
debtor’ s bankruptcy inorder to secure adetermination that the debt is not dischargeable. See, e.g., Inre
Peloso, 107 B.R. 31 (Bankr. S.D.N.Y. 1989). Othersmaintain that the creditor must provethat the debt
is non-dischargeable under 8523(a)(2), (4) or (6). See, e.g., In re Waugh, 198 B.R. 545 (E.D.Ark.
1995); Inre Thompson, 152 B.R. 24 (E.D.N.Y. 1993); Inre Lochrie, 78 B.R. 257 (Sth Cir. BAP
1987); InrePadilla, 84 B.R. 194 (Bankr. D.Colo. 1987). Y et another view isthat the creditor must only
show that it has a*“viable or colorable clam” under 8523(a)(2), (4) or (6), and need not prove the merits
of thedam. See, eg., InreHaga, 131 B.R. 320, 327 (Bankr. W.D. Tex. 1991).

Themgority view isthat the creditor must demongtrate the merits of itsclaim under 8523
(Aa(2), (4) or (6) to prevail. Thisapproach is in harmony with the presumption in favor of discharge and
the debtor’ s fresh start, and the strict construction of discharge exceptions againg the creditor. Seelnre
Miller, 39 F.3d 301 (11th Cir. 1994). Also, 8523(a)(3)(B) does not create a separate exception to
discharge. Ingtead, it dlowstimeto a creditor that was not listed in the debtor’ s schedules and received
no notice of the bankruptcy until after the applicable bar datesto fileadam or adischargeability complaint
if the creditor choosesto do so. Tointerpret otherwise would give an unscheduled creditor without notice

of the commencement of the bankruptcy awindfall that scheduled creditors could not receive.
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Accordingly, Miley must not only show that her claim was unlisted and unscheduled and
that she received no notice of the Debtor’ s bankruptcy until after the bar dates had passed; she must dso
prove that her damagaing the Debtor is non-dischargeable under 8523 (a)(2)(a) or (a) (4). Therecord
contains suffident evidence that Miley wasnot listed or scheduled inthe Debtor’ sfilings and had notimely
notice or knowledge of the Debtor’s bankruptcy in order to file a timely proof of clam or complaint.
However, Miley has not carried the remainder of her burden of proof.

Firg, the Complaint contained no dlegation of embezzZlement or larceny, so Miley must
be dleging fraud in afiduciary capacity. Y et, she offered no evidence that the Debtor acted inafiduciary
capacity with respect to her. The evidence indicated that Miley was not even employed by the Debtor
individudly, but rather by one of the Trinity companies. Nor was there any evidence that the Debtor’s
datus as an officer and shareholder of Trinity Louidana rendered her persondly ligble to Miley for any
obligation Trinity Louisana may have had to Miley. Accordingly, Miley has not proven a clam under
8523(a)(4).

Withrespect tothe 8523 (a)(2)(A) claim, there was credible evidence that the Debtor did
not have advance notice that Trinity Dalas wasto cut off funding to Trinity Louisana. Indeed, the Debtor
tetified that she has sued Trinity Dalas as a result of these actions. Miley did not prove that the Debtor
knew in advancethat no fundswould be avallable to pay hedthinsurance premiums. In fact, the Debtor’s
uncontradicted testimony was that she and the other Trinity LouiSana employees learned of the insurance
cancdlation a about the same time Miley did. Thisal underminesthe dlegationthat the Debtor made any
fase representations or defrauded Miley by taking premium payments and intentiondly falling to pay the

hedth insurance carier.



Nor did the evidence show that the Debtor, individudly, had any obligation to provide
hedlth insurance coverage to Miley, or the terms and duration of the COBRA coverage Miley actudly
received through Ochsner. Moreover, because Miley admitted that she was repaid the March and April
premiums, the Court isleft with no further proof of damagesto Miley as aresult of the aleged actions of
the Debtor. Miley did not prove that the Debtor owes her any dett.

In sum, dthough Miley has proventhe first element of 8523(a)(3)(B), she has not proven
the second eement, that is, the Debtor owes her adebt that is excepted from discharge under 8523(a) (2)
or (a) (4). Accordingly, Miley’s Complaint for Declaratory Judgment filed by Miley will bedismissed. An
gppropriate Judgment will be entered.

Baton Rouge, Louisiana, September 27, 2002.

< Douglas D. Dodd
DOUGLASD. DODD
UNITED STATES BANKRUPTCY JUDGE




