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THEODORE DONALD HORROBIN     07-11738 
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MEMORANDUM OPINION 
 

Wells Fargo Financial Louisiana, Inc. ("Wells Fargo") objects to confirmation of the 

debtor's chapter 13 plan based upon the treatment of its claim.  For the reasons stated in this 

Memorandum Opinion, the court sustains the objection. 

FACTS 

 The debtor's proposed amended chapter 13 plan surrenders a 2007 GMC Yukon to Wells 

Fargo in full satisfaction of its claim.  According to Wells Fargo, the NADA value of the vehicle 

is $32,925; the value assigned by the debtor in his schedules is $32,000.  Wells Fargo holds a 

claim in the amount of $53,256.71. 

According to documents attached to the Wells Fargo proof of claim, the debtor acquired 

the Yukon on April 25, 2007, 230 days before December 10, 2007, the date of his bankruptcy 

filing.  Accordingly, the debtor's treatment of the Wells Fargo claim is governed by 11 U.S.C. 

§1325(a), and specifically the so-called "hanging paragraph" following 11 U.S.C. §1325(a)(9).1  

The court has not directly ruled on this issue since the enactment of the Bankruptcy Abuse 

Prevention and Consumer Protection Act of 2005 ("BAPCPA") in 2005. 

                                                 
1 "For purposes of paragraph (5), section 506 shall not apply to a claim described in that paragraph if the creditor has 
a purchase money security interest securing the debt that is the subject of the claim, the debt was incurred within the 
910-day* preceding the date of the filing of the petition, and the collateral for that debt consists of a motor vehicle 
(as defined in section 30102 of title 49) acquired for the personal use of the debtor, or if collateral for that debt 
consists of any other thing of value, if the debt was incurred during the 1-year period preceding that filing." 

*Ed. Note: So in original.  The word "period" was probably omitted inadvertently in the 2005 Act. 
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ANALYSIS 

The "hanging paragraph" converts claims secured by motor vehicles acquired by the 

debtor for personal use during the 910-day period preceding bankruptcy into fully secured claims 

that must be paid under the plan.  The amendment, one of many made by BAPCPA, prevents 

debtors from "stripping down" liens on vehicles acquired during the period specified in the 

statute. 

Since the enactment of BAPCPA, which took effect October 17, 2005, courts have 

wrestled with the application of the provision under different factual settings.  The setting 

confronting this debtor—who desires to surrender the vehicle in full satisfaction of the Wells 

Fargo claim—is not uncommon and has generated many opinions in the past twelve months, 

including several by courts of appeal other than the Fifth Circuit. 

The Seventh Circuit, in In re Wright, 492 F.3d 829 (7th Cir. 2007), was the first court of 

appeal to conclude that a debtor surrendering a 910 vehicle remained liable to the lienholder for 

an unsecured deficiency claim, pursuant to state law and the underlying contract.2  Writing for 

the court, Judge Easterbrook discussed the lopsided effect of cram-down and the risk to creditors 

and debtors when a court incorrectly estimates the collateral's market value.  "Creditors 

systematically lose from this asymmetry—and in the long run solvent borrowers must pay extra 

to make up for creditors' anticipated loss in bankruptcy."  Id. at 830. 

The Seventh Circuit opined that by making §506 inapplicable to 910 vehicles, the 

hanging paragraph left the parties to their contractual entitlements—in that case, Uniform 

Commercial Code §9-615(d)(2).  The court reasoned that, if the debtors had surrendered their car 

the day before bankruptcy, the creditor would have been entitled to treat a shortfall in the 

                                                 
2 The case reached the Seventh Circuit by direct appeal from the bankruptcy court after certification by the 
bankruptcy judge pursuant to 28 U.S.C. §158(d)(2)(A). 
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collateral's value as unsecured debt.  "It is hard to see why the result should be different if the 

debtors surrender the collateral the day after filing for bankruptcy when, giving the hanging 

paragraph, no operative section of the Bankruptcy Code contains any contrary rule."  492 F.3d at 

832.  The court also noted that the unsecured claim need not be paid in full in chapter 13, "but it 

can't be written off in toto while other unsecured creditors are paid some fraction of their 

entitlements."  Id. at 833. 

The Sixth Circuit, following the opinion of the Seventh Circuit in Wright, also concluded 

that the hanging paragraph does not deprive a secured creditor with a lien on a 910 vehicle of a 

deficiency claim upon surrender pursuant to the plan.  In re Long, 519 F.3d 288 (6th Cir. 2008).  

The court held that the "hanging paragraph" does not bar creditors from an unsecured deficiency 

claim upon surrender of a 910 vehicle under the plan, although it suggested that courts should 

develop a "uniform national rule" rather than relying on the "vagaries of state laws as to 

foreclosure, repossession, sale and judicial remedy" to govern treatment of the deficiency claims 

in bankruptcy cases.  519 F.3d at 291.   

The Long court concluded from the sparse legislative history that Congress only intended 

that the hanging paragraph prevent debtors from cramming down debt when they elect to retain 

collateral under §1325(a)(5)(B).  It wrote that there was "no legislative history that suggests that 

car lenders and lienholders should be negatively impacted by the hanging paragraph in situations 

where the debtor elects to surrender the collateral."  519 F.3d at 294.  Further, it suggested that 

construing the provision as barring lienholders from pursuing deficiency claims made no sense:  

"The consumer would have an incentive to buy an expensive new car, drive it for awhile, file for 

Chapter 13, surrender the car, and wipe out the debt.  Car dealers and finance companies would 

have to figure these new uncertainties into the price or financing costs of each car sold."  Id. at 
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295.  Thus it held that the "best solution" was to treat §506 as continuing to apply after BAPCPA 

to cases involving a debtor's surrender of collateral.  However, it recognized that resorting to 

state law for the preservation and treatment of deficiency claims undermined the uniformity that 

Congress sought through the Bankruptcy Code.  Id. at 296-7.  Accordingly, it directed inferior 

courts in the Sixth Circuit to treat claims subject to the hanging paragraph where the debtor's 

plan surrenders the collateral exactly as they did before BAPCPA was enacted in 2005.  Id. at 

298. 

The Eighth Circuit also decided that the hanging paragraph does not eliminate an 

unsecured creditor's deficiency claim when the chapter 11 plan proposes to surrender a 910 

vehicle, and that the creditor's right to an unsecured deficiency was based on state law.  Capital 

One Auto Finance v. Osborn, 515 F.3d 817 (8th Cir. 2008).  The Osborn court noted that the 

contract allowed the creditor to sue the debtors for amounts due on the note if the sale of the 

collateral yielded insufficient proceeds to pay the debt, and that Missouri law provided for 

unsecured deficiency judgments upon disposition of collateral after default (citing the Missouri 

version of UCC 9-615).  Accordingly, "as nothing in §502 or §1325 denies a creditor an 

unsecured deficiency claim, Capital One is entitled to one."  515 F.3d at 822 (footnotes and 

citations omitted).  See also Americredit Financial Services, Inc. v. Moore, 517 F.3d 987 (8th Cir. 

2008) ("hanging paragraph" did not eliminate a secured creditor's post-surrender, post-sale 

deficiency for 910 vehicles, but the deficiency claim is an unsecured claim rather than a fully 

secured claim). 

Continuing the trend, the Tenth Circuit, on May 19, 2008, ruled that when a chapter 13 

debtor surrenders a 910 vehicle through the plan, the hanging paragraph does not bar the 

creditor's right to assert a deficiency claim when authorized by state law.  In re Ballard, 526 F.3d 
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634 (10th Cir. 2008).  The Ballard court recognized the interplay between §1325(a)(5) and 506(a) 

and concluded that the hanging paragraph prevents the valuation under §506(a) of certain claims.  

The court reasoned that nothing in §1325 or §502 invalidated or limited a creditor's state law 

claim for an unsecured deficiency on the facts of the case.  Absent a contrary federal rule, "a 

bankruptcy court should ensure that a creditor's rights are protected in accordance with state 

law."  Id. at 630, citing Butner v. United States, 440 U.S. 48, 55-56, 99 S.Ct. 914, 59 L.Ed. 2d 

136 (1979).  Thus, a debtor surrendering a 910 vehicle under 11 U.S.C. §1325(a)(5)(C) satisfies 

the requirement for plan confirmation with respect to that specific secured claim, but whether a 

creditor may assert an unsecured claim for the deficiency after the disposition of the vehicle 

depends on the underlying contract and state law.  Because under Oklahoma's version of UCC 9-

615(d)(2) and the contract the Ballard debtors remained liable for any deficiency after 

liquidation, the creditor was entitled to pursue its unsecured deficiency claim. 

The Fourth Circuit recently joined the Seventh, Eighth and Tenth Circuits "in holding 

that, after a debtor satisfies the requirements for plan confirmation under §1325(a)(5)(C) by 

surrendering his 910 vehicle, the parties are left to their contractual rights and obligations, and 

the creditor may pursue an unsecured deficiency claim under state law."  Tidewater Finance 

Company v. Kenney, 2008 WL 2514194 at *5 (4th Cir. 2008) (citations omitted).  The Tidewater 

Finance court held that the debtor's surrender of his vehicle gave the creditor "full market value 

of the collateral, and any deficiency after the sale of the vehicle is an unsecured debt that must be 

treated as an unsecured claim in the bankruptcy reorganization plan."  Id. at *7. 

Finally, though the Fifth Circuit has not ruled on the issue, at least two bankruptcy courts 

in the Fifth Circuit have held in written opinions that a debtor's surrender of a vehicle through the 

plan does not deprive the creditor of an unsecured claim for any deficiency.  See In re Clark, 363 
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B.R. 492 (Bankr. N.D. Miss. 2007) (Houston, J.) (reversing earlier decision and concluding that 

nothing in hanging paragraph disallows an unsecured deficiency claim held by a 910 creditor 

whose debt was a full recourse obligation under non-bankruptcy law); In re Newberry, 2007 WL 

1308318 (Bankr. W.D. Tex. 2007) (McGuire, J.) (following Clark and other opinions holding 

that surrender does not deprive secured creditor of unsecured deficiency claim). 

CONCLUSION 

The persuasive reasoning of the courts of appeal that have considered the issue supports 

the conclusion that the debtor's surrender of a so-called "910 vehicle" in a plan does not bar that 

creditor from pursuing an unsecured deficiency claim against the debtor, if the parties' agreement 

and state law allow a deficiency claim.3  Wells Fargo's objection to confirmation is sustained. 

 Baton Rouge, Louisiana, August 4, 2008. 

s/ Douglas D. Dodd 
DOUGLAS D. DODD 

UNITED STATES BANKRUPTCY JUDGE  

 

                                                 
3  The court does not now reach the question of whether Wells Fargo Financial Louisiana, Inc. has a deficiency 
claim under state law, including the issue of whether it has done anything required to preserve that claim.  That 
specific issue has not been raised. 


